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STATEMENT OF QUESTIONS PRESENTED 1 

|' ■ • 

All parties agree that this Appeal presents the following question: 

j 

Whether, in the circumstances of this case, persons 
who claim to have an option to purchase a radio sta- 

i 

tion and to secure an assignment of license therefor, 
have standing to protest or seek reconsideration of a - 
Commission grant of assignment of the station license 

. ■ .•'•••' ■ « r.. 

to a third person. 

Intervenor believes that the case also presents the following question: 

i 

Whether, assuming they had standing, Appellants raised 
issues which the Commission could appropriately con- 
sider in the hearing sought by Appellants. 

I 

•i % * 

I 

* 'Tr.V;. ; 'A 


The questions presented as here set forth were agreed to among die parties in a Stipulation approved 
by Order of this Court, issued November 14. 1955. See Appendix A; infra. . " < 
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BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 

This is an appeal by Theodore Granik and William H. Cook, Appel¬ 
lants, pursuant to Section 402(b)(6) of the Communications Act of 1934, as 
amended, 47 U.S. C. 402(b)(6), from (1) an Order of the Federal Communi¬ 
cations Commission (Commission) released June 29, 1955, which granted 
without hearing the application of W. Wright Esch (Esch) to assign the li¬ 
cense of Radio Station WMFJ, Daytona Beach, Florida, from Esch to 
WMFJ, Inc., the Intervenor herein, and (2) a Memorandum Opinion and 
Order of the Commission, released August 30, 1955, which dismissed 
without hearing the Protest of Appellants under Section 309(c) of the Com¬ 
munications Act of 1934, as amended, 47 U. S.C.. 309(c), directed against 
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the grant of the assignment application, and which also dismissed a Peti¬ 
tion for Reconsideration filed by Appellants pursuant to Section 405 of the 
Communications Act of 1934, as amended, 47 U.S.C. 405, directed 
against the same grant. The Notice of Appeal was filed in this Court on 
September 22, 1955. 


AGREED STATEMENT OF THE CASE 2 

This appeal involves an Order of the Federal Communications Com¬ 
mission which (1) denied a Protest, filed by Theodore Granik and William 
H. Cook, appellants, pursuant to Section 309(c) of the Communications Act, 
and (2) denied a Petition for Reconsideration filed by appellants pursuant 
to Section 405 of the Communications Act. Both the Protest and the Peti¬ 
tion for Reconsideration were directed against the action of the Commission 
on June 29, 1955, granting without hearing the application of W. Wright 
Esch to assign the license of Radio Station WMFJ, Daytona Beach, Florida, 
from Mr. Esch to WMFJ, Inc. 

Appellants alleged in their protest and petition that on October 20, 
1954, W. Wright Esch entered into an agreement with Theodore Granik 
and William H. Cook, the appellants herein, pursuant to which, inter alia , 
Granik and Cook, for due consideration, wire given an option to purchase 
Radio Station WMFJ and to obtain an assignment of its license issued by 
the Federal Communications Commission. In addition, it is also alleged 
that by this agreement Granik and Cook acquired an option to purchase cer¬ 
tain broadcast property of Telrad, Inc., another company controlled by 


This Statement of the Case was agreed to by all the parties herein in a Stipulation approved by Order of 
this Court issued on November 14, 1955. The Stipulation and Order of the Court are reprinted infra , in 
Appendix A, and they provide that this Agreed Statement of the Case shall replace the Joint Appendix. 
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Esch. This alleged agreement was evidenced by a document set out in the 
Protest and Petition, and filed with the Commission on December 17, 1954, 

i 

which provides as follows: 

October 20, 1954 

i 

Messrs. Theodore Granik and 
William H. Cook 
Harvey Building 
West Palm Beach, Florida 

Gentlemen: 

■ . I 

I 

This will confirm our several conversations with respect 
to the sale of Radio Station WMFJ, Daytona Beach, Flor¬ 
ida, which I own, and the Construction Permit which has 
been issued to me by the Federal Communications Commis¬ 
sion to Telrad, Inc., a Florida corporation of which I am 
the principal stockholder, for a television station to oper¬ 
ate on Channel 2 at Daytona Beach, Florida. 

i 

i 

For good and valuable considerations and for other consid¬ 
erations set forth herein, you, or your corporate assign for 
a period of sixty (60) days are to have an option to acquire 
Radio Station WMFJ and the television Construction Permit 
of Telrad, Inc. on the following terms and conditions: 

, i 

i 

1. Upon the exercise of said option I am to 
transfer to you, or to your corporate as¬ 
sign, all the physical facilities now owned 
by me and used in connection with the oper¬ 
ation of Radio Station WMFJ, which physi¬ 
cal facilities are to be set forth in an inven¬ 
tory to be prepared within the next thirty 
(30) days; (these facilities do not include any 
real estate now being used by WMFJ with the 
exception of the lease for the tower site), such 
contracts as the said Radio Station may have 
for network programs from the American 
Broadcasting Company, and contracts which 
the Radio Station has for the sale of time over 
its faculties. 




2. I agree that I will furnish to you, or will 
permit you at your expense, to obtain an 
audit of WMFJ and Telrad, Inc. within the 
next thirty (30) days. 

3. Upon the exercise of said option and the 
consummation of this transaction, I agree 
to lease to you, or your corporate assign, 
the real estate now being used by Station 
WMFJ for the sum of Two Hundred 
($200.00) Dollars per month, either of 
us to have the right to cancel on ninety 
(90) days written notice. 

4. Upon the exercise of said option and the 
consummation of this transaction, I agree 
to convey to you a 400* x 400 f parcel of land 
now owned by me at 6th and Center Streets, 
Daytona Beach, Florida, in the event you 
decide to use the same as a television - 
radio studio office. 

5. Upon the exercise of said option, in addi¬ 
tion I agree to cause Telrad, Inc. to assign 
a Construction Permit, issued by the Fed¬ 
eral Communications Commission, for a 
television station to be operated on Channel 
2, at Daytona Beach, Florida, to you, or your 
corporate assign. 

6. Upon the exercise of said option, in consid¬ 
eration of the transfer of these assets and the 
assignment of the license for Radio Station 
WMFJ, and the Construction Permit for tele¬ 
vision, you, or your corporate assign, are to 
do the following: 

(a) Pay to me during my lifetime the sum 
of Seven Thousand ($7,000.00) Dollars 
per year. 

(b) Pay to me a sum amounting to three per¬ 
cent (3%) of the net profits after taxes as 
earned by the said Radio Station WMFJ 
and the Television Station on Channel 2, 
Daytona Beach, Florida. 
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(c) After my death in the event that 
my wife survives me, you are to • 
pay her the sum of Five Thousand 
($5, 000 . 00) Dollars per year for 
and during the term of her life. - 

7. It is agreed that W. Wright Esch will be . 

elected President and Director of the 
Corporate Assign on a non-contract non- 
salary basis but for a period of at least . ! 

one year. 

8. It is agreed that the present personnel of 
Radio Station WMF J will be retained on a 
non-contract basis. 

9. It is understood and agreed that within 
thirty (30) days from the date of the ex¬ 
ercise of said option, a contract accep¬ 
table to the Federal Communications 
Commission shall be prepared'fembody- 
ing the foregoing terms, and such other 
conditions as may be necessary to satisfy 

the requirements of the Federal Commun- , 
ications Commission, will be fulfilled, 
and that an application for the assignment 
of the license of said Radio Station and the 
Television Construction Permit shall be 
prepared as soon as possible thereafter 
and filed with the Federal Communica¬ 
tions Commission. Until such time as 
approval is obtained for the assignment 
of this license and permit, I shall re¬ 
main in full control of the said Radio Sta¬ 
tion and shall be entitled to all profits 
from the operations thereof, j 

T 

It is further understood and agreed that during the thirty (30) 
day period from the date hereof, you shall have the right to 
inspect the premises and to investigate the operation and fi¬ 
nancial position of Station WMFJ and Telrad, Inc,, and the 
consummation of a formal agreement as contemplated here¬ 
in shall be subject to this condition. 

It is understood that I will be available for consultation and 
advice at all reasonable times during the above period. 

i 


i 
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After the exercise of this option, for a period of three 
years, * it is understood and agreed that I will not com¬ 
pete in the radio-television field either as officer, di¬ 
rector, partner or stockholder within a radius of One 
Hundred (100) miles in the City of Daytona Beach, Flor¬ 
ida. In the event that this agreement is breached all 
payments called for herein shall cease. 

Your acceptance at the bottom of this letter constitutes 
an acceptance and agreement between us. 

Very truly yours, 

/s/ W. Wright Esch 

ACCEPTED: 

/s/ Theodore Granik 
Theodore Granik 

/s/ William H. Cook 
William H. Cook 




The phrase "for a period of three years" was a handwritten initialed insert. 


On December 15, 1954, Granik and Cook attempted to exercise their 
alleged option by sending to Esch a letter set out in the Protest and Peti¬ 
tion and filed with the Commission May 31, 1955, which reads as follows: 
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. | ...... 

WINTERS, FOSKETT, COOK & BRACKETT 

HARVEY BUILDING j ; • 

WEST PALM BEACH, FLORIDA 

December 15, 1954 

I • . . 

Mr. W. Wright Esch 

c/o Station WMFJ ] 

North Beach Street j 

Daytona Beach, Florida 

i 

Dear Mr. Esch: 

. • 

• * . * 

This will refer to our option of October 20, 1954, for the 
assignment of the construction permit for a television sta¬ 
tion, Channel 2, Daytona Beach, Florida, and for the pur¬ 
chase of assets of Radio Station WMFJ, Daytona Beach, 
Florida. 

In accordance with the terms of that agreement you are 
hereby advised that we do herewith exercise the option.. 
under the terms and conditions set forth therein. As con¬ 
templated by the October 20, 1954 agreement, the con¬ 
struction permit, together with the assets of Radio Station 
WMFJ, will be transferred to a corporation which will be 
formed under the Laws of the State of Florida. 

..... • ■ i 

As stated in Paragraph 9 of the option, we are now to pre¬ 
pare a contract acceptable to the Federal Communications 
Commission for the assignment of the construction permit 
for the purchase of the assets of Radio Station WMFJ and 
to file an application for the assignment of license of Sta¬ 
tion WMFJ as soon thereafter as is possible. To carry out 
this provision we would like to meet with you immediately 
• to make the necessary arrangements. Will you, therefore, 
please inform us of the date and place of such a meeting so 
that we may proceed as expeditiously as possible. 

Very truly yours, 

/s/ Theodore Granik 

* • 

/s/ William H. Cook 

i 

i 

i 

i 

i 
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Granik and Cook received the following letter from Louis Ossinsky, 
Sr. of Telrad, Inc.: 


December 21, 1954 


Messrs. Theodore Granik & 

William H. Cook 
Harvey Building 
West Palm Beach, Florida 

Re: Telrad, Inc. Television Construction Permit 
Gentlemen: 

This is in response to your letter of December 15, 1954, 
in which letter you claimed an option to purchase property 
of the above described corporation. 

Please be advised that I, Louis Ossinsky, Sr., am a co¬ 
director and large stockholder of Telrad, Inc., a Florida 
corporation. The notice contained in your letter of De¬ 
cember 15, 1954 came as a complete surprise to me as 
the matter stated in your letter was never submitted or 
considered or approved by the Board of Directors or the 
stockholders of Telrad, Inc. 

Please be further advised that the matter mentioned in 
your letter of December 15, 1954 is null and void and of 
no force and effect on account of the failure of the corpora¬ 
tion to approve said proposition. 

Please be further advised that neither the Board of Direc¬ 
tors nor the stockholders will give their approval of said 
document. 


Respectfully, 

Louis Ossinsky, Sr. 
Director and Stockholder of 
Telrad, Inc. 
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The Commission’s ownership records show that as of July 16, 1954 
and at all times subsequent, including date of the grant of the application, 
W. Wright Esch was the sole owner of Station WMFJ, and the stock owner - 


ship of Telrad, Inc. 

was as follows: 

j 


V ■ 

Shares Issued 

i 

Shares 

Name 

& Outstanding 

Subscribed 

W. Wright Esch 

i 

2 

120 

A. B. Esch 

2 1 

i 

-0- 

Louis Ossinsky, Sr. 

1 

1 

-0- 

Totals 

5 

120 


As set forth in the Protest and Petition, on April 21, 1955, Mr. Esch 
entered into an agreement to sell Radio Station WMFJ to third persons doing 
business as WMFJ, Inc. On May 6, 1955, Esch filed an application with 
the Commission to secure consent to an assignment of the license pf Radio 
Station WMFJ to WMFJ, Inc. 

On May 31, 1955, counsel for appellants filed a letter with the Com¬ 
mission calling the Commission’s attention to the purported agreement of 
October 20, 1954, between Esch and appellants, and alleging that the agree¬ 
ment to assign the license of Station WMFJ to WMFJ, Inc., was in viola¬ 
tion of the rights of appellants under their agreement with Esch. The Com¬ 
mission was asked to designate the application for hearing and permit ap¬ 
pellants to participate therein. 

On June 2, 1955, counsel for Esch opposed the request of appellants 
that the application for assignment of license of WMFJ be designated for 
hearing, and requested that the application be processed in the regular 
course of business. * 

On June 15, 1955, counsel for appellants advised the Commission 

i 

by letter that appellants had instituted suit in the State of Florida to protect 


I 
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their rights under the option agreement of October 20, 1954, and asking 
that specific performance of the option agreement be decreed and that 
Esch be restrained from proceeding with sale of the assets to WMFJ, 

Inc. 

On June 29, 1955, the Commission granted the application for the 
assignment of license of WMFJ from Mr. Esch to WMFJ, Inc. At that 
time the Commission addressed a letter jointly to the assignor and the 
assignee, with a copy to counsel for appellant. This letter referred to 
communications from appellants and from Mr. Esch’s counsel and then 
stated in part as follows: 

’’This letter is to inform the parties concerned 
that in its consideration of BAL-2029, the Com¬ 
mission did not pass upon the validity of the op¬ 
tion held by Messrs. Granik and Cook and that 
its grant of the application in question is not a 
determination with respect to the merits of the 
controversy between Messrs. Granik and Cook 
on the one hand and Mr. W. Wright Esch on the 
other hand. ” 

On July 28, 1955, appellants filed a Protest and a Petition for Re¬ 
consideration directed against the Commission’s action of June 28, 1955 
and alleging that they were parties in interest and would suffer irrepara¬ 
ble injury as a result of the grant of the application for assignment of li¬ 
cense of Station WMFJ since it would effectively deprive appellants of the 
fruits of their contract with Esch. It was alleged that the action of the 
Commission in permitting the assignment to innocent third parties would 
preclude the Florida Court from granting specific performance of the 
contract between Appellants and Esch since the station would be licensed 
to an innocent third party against whom revocation proceedings would not 
lie. It was claimed that the Commission, if its action remained unchanged, 
would preclude itself from taking any effective action in this matter, not¬ 
withstanding the merits of the controversy between Esch and appellants 
as that controversy might be finally adjudicated by the Courts of Florida. 
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Appellants asserted that after persistent efforts on their part to 
complete the transaction, Mr. Esch, by registered letter dated April 4, 
1955, attempted to abrogate the existing agreement, but that since the 
agreement did not provide for unilateral abrogation, appellants advised 
Mr. Esch to this effect and refused to accept his letter as a cancellation 
of the agreement. 

The Protest alleged that since Mr. Esch had intentionally and will¬ 
fully broken the contract for sale of the station in disregard of his moral 
and legal obligations, he was unqualified to be a broadcast licensee. 

It was further alleged that Mr. Esch may have misrepresented to 
and concealed from, the Commission facts with respect to the ownership 
of Telrad, Inc. and that this matter raises substantial question as to vio¬ 
lation of the Communications Act and the Commissions Rules and as to the 
character qualifications of Mr. Esch. This allegation rests upon the Ossin- 
sky letter of December 21, 1954 and upon appellants 1 assertion that the 
Commission's records indicate that Mr. Esch is the sole owner of Radio 
Station WMFJ and that he owns 98. 5% of the stock of Telrad, Inc., Mrs. 
Esch owns 1% and Mr. Ossinsky, Sr., owns 0. 5%. It was requested that, 
in accordance with Section 309(c) of the Communications Act, the Commis¬ 
sion designate the instant application for hearing upon the following issues: 

(a) To determine whether or not on April 21, 1955, there was in 
existence a valid agreement between Mr. W„ Wright Esch on the 
one hand and Theodore Granik and William. H. Cook on the other 
hand, for assignment of Station WMFJ from Esch to Granik and 
Cook; 

(b) To determine whether or not, if such an agreement existed, 
it was intentionally broken by W. Wright Esch; 


(c) To determine all the matters and facts incident to the agreement 
of April 21, 1955, between W. Wright Esch and WMFJ, Inc. for the 
sale of Radio Station WMFJ; 

(d) To determine whether or not there has been a misrepresentation 
to the Commission and a concealment of the facts of the true owner¬ 
ship of Telrad, Inc. by W. Wright Esch; 

(e) To determine whether W. Wright Esch is possessed of the neces¬ 
sary qualifications required of a broadcast licensee; 

(f) To determine whether a grant of the application to assign Station 
WMFJ from W. Wright Esch to WMFJ, Inc. would serve the public 
interest, convenience and necessity. 

In addition to the Protest in accordance with Section 405 of the Com¬ 
munications Act and Section 1.390 of the Commissions Rules, the Com¬ 
mission was requested to reconsider its action of June 29, 1955. It was 
pointed out that the grant of the application had reduced appellants 1 remedy 
in the State Court to a nullity and inhibited any future action by the Com¬ 
mission itself; the Commission was therefore requested to reconsider and 
reverse its action in granting the assignment application and to abstain 
from any further action in this matter pending the determination in the 
Circuit Court in Volusia County, Florida. 

Oppositions to the Protest and Petition for Reconsideration were 
filed by both the Assignor and Assignee. The applicants denied the exis¬ 
tence of a prior valid contract between Mr. Esch and Granik and Cook 
and contended that Granik and Cook had no standing to protest the assign¬ 
ment to WMFJ, Inc. because they were not adversely affected by that ac¬ 
tion. In this connection they pointed to the fact that a preliminary injunc¬ 
tion to restrain Mr. Esch from disposing of the station had been sought in 
the Florida courts on June 13, 1955. WMFJ, Inc. also contended that 
in the event that Granik and Cook were held to have standing to protest 
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the Commission’s authorization of the assignment of Station WMFJ, the 
protest should nevertheless be rejected for failure to specify any issues 
appropriate to Commission consideration in the requested hearing. 

The Protest contained no allegation calling into question the qualifi¬ 
cations of the assignee, WMFJ, Inc. The applicants also submitted a 
copy of an Order of the Circuit Court of Volusia County, Florida, dis¬ 
missing the plaintiffs’ complaint in the action brought by appellants against 
Esch, with leave to file an amended complaint. The Commission, however, 
determined that ’’this dismissal was not finally determinative on the mer¬ 
its of the case, and that petitioners’ rights to continue litigating the mat¬ 
ter in Florida have not been finally determined”. 

On August 30, 1955, the Commission released a Memorandum Opin¬ 
ion and Order, denying appellants’ Protest and Petition for Reconsidera¬ 
tion. A copy of the Order is attached and made a part hereof. 3 

On September 22, 1955, the Notice of Appeal was filed herein pur¬ 
suant to Section 402(b) of the Communications Act. It seeks review of 
the Commission’s Order of August 30, 1955, insofar as it dismissed appel¬ 
lants’ Protest and Petition on the grounds that the appellants were not par¬ 
ties in interest entitled to have the Protest and Petition decided on the 
merits. The merits of the Protest and the Petition were not considered 
by the Commission. WMFJ, Inc. filed a timely intervention. 

STATUTES AND REGULATIONS INVOLVED 

The relevant portions of the Communications Act of 1934, as amended, 
47 U. S. C. 151, et seq ., and of pertinent Commission Regulations, are set 
forth in Appendix C, infra. 


^ The Commission's Memorandum Opinion and Order of August 30, 1955 appears as Appendix B, infra. 
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STATEMENT OF POINTS 

1. The Commission's holding that a person who has an option to 
purchase a radio station and to secure an assignment of license of that 
station is not a party in interest entitled to protest the grant of an assign¬ 
ment of the station license to a third person, where the assignment will 
affect the rights of the option holder to secure relief in a State Court, is 
contrary to the provisions of Section 309(c) of the Communications Act 

of 1934, as amended. 

2. The Commission's holding that a person who has an option to 
purchase a radio station and to secure an assignment of license of that 
station is not a person aggrieved or adversely affected entitled to peti¬ 
tion for reconsideration and rehearing of the grant of an assignment of 
the station license to a third person where the assignment will affect the 
rights of the option holder to secure relief in a State Court, is contrary 
to the provisions of Section 405 of the Communications Act of 1934, as 
amended. 

3. The Commission'^ holding that a person who has an option to 
purchase a radio station and to secure an assignment of license of that 
station is not a party in interest entitled to protest the grant of an assign¬ 
ment of the station license to a third person, is contrary to the provisions 
of Section 309(c) of the Communications Act of 1934, as amended. 

4. The Commission’s holding that a person who has an option to 
purchase a radio station and to secure an assignment of license of that 
station is not a person aggrieved or adversely affected entitled to petition 
for reconsideration and rehearing of the grant of an assignment of the 
station license to a third person, is contrary to the provisions of Section 
405 of the Communications Act of 1934, as amended. 
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SUMMARY OF ARGUMENT 

The sole question for determination by this Court is whether Appel¬ 
lants are parties in interest, i. e ., persons aggrieved or whose interests 
are adversely affected, to the Commissions grant of the application to 
assign the license of Radio Station WMFJ from Esch to Intervenor. T *Stand- 
ing ft to file a protest under Section 309(c) or to seek reconsideration under 
Section 405 is the same as standing to seek judicial review under Section 
402(b) of the Communications Act. It has been repeatedly held that stand¬ 
ing under such statutory provisions exists whenever a person does in fact 
suffer injury as the result of administrative action, even though that in¬ 
jury may not itself be legally cognizable. Federal Communications Com ¬ 
mission v. Sanders B«os. iRadio Station, 309 U. S. 470; Virginia R. E. A. 

" ■- "■ ■■■ —■ 

Association v. Federal Power Commission, 345 U. S. 153; National Coal 
Association v. Federal Power Commission , 89 U. S. App. D. C. 135, 

191 F. 2d 462. 

Appellants are clearly injured by the Commission action approving 
the transfer to third persons of the license of a radio station which they 
had an option to purchase. The Commission action has deprived Appel¬ 
lants of the fruits of their contract. The Commission has held that since 
Appellants may, in an action which has already been commenced in the 
appropriate state court, be awarded damages in lieu of the license for the 
purchase of which they contracted, they can be made whole, and are thus 
not aggrieved. But monetary damages cannot take the place of a radio 
license. This Court has held that a party who is deprived of the impor¬ 
tant fruits of a contract by Commission action has standing to seek review 
of that action despite the fact that the party aggrieved could recover mone¬ 
tary damages for breach of contract. Churchill Tabernacle v. Federal 
Communications Commission, 81 U. S. App. D. C. 411, 160 F. 2d 244. 
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The Commission has itself argued to this Court and to the Supreme Court 
that in such a situation the party involved not only has standing to inter¬ 
vene, but is required to intervene, before the Commission. 

In the present case Appellants sought to bring to the attention of 
the Commission those matters which show that the transfer of license 
from Esch to Intervenor does not serve the public interest. Congress 
clearly intended that such matters should be considered by the Commis¬ 
sion before final action is taken. By holding that Appellants do not have 
standing to seek relief under Sections 309(c) and 405 of the Communica¬ 
tions Act, the Commission has not only deprived Appellants of specific 
rights afforded them by that Act, but it has also deprived itself and this 
Court of an opportunity to pass upon the contentions which bear upon the 
public interest in granting or denying the assignment of license from 
Esch to Intervenor. 
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ARGUMENT 

APPELLANTS HAD STANDING TO PROTEST AND SEEK RECONSID¬ 
ERATION OF THE ASSIGNMENT OF LICENSE TO INTERVENOR. 

The Commission dismissed Appellants* Protest and Petition for Re¬ 
consideration on the sole ground that they were not "parties in interest" 
within the meaning of Section 309(c) or "persons aggrieved or whose in¬ 
terests are adversely affected" within the meaning of Section 405 entitled 
to seek review of the assignment of license of Radio Station WMFJ from 
W. Wright Esch to Intervenor. Accordingly the sole question for review 
in this Court is whether Appellants fall within the definition of the persons 
who have standing to protest and to seek reconsideration of Commission 
action pursuant to Section 309(c) and Section 405. 

The Commission properly held in its decision that the terms "party 
in interest" as used in Section 309(c) and "person aggrieved or whose in¬ 
terests are adversely affected" as used in Section 405 are synonymous. 

The standing of Appellants under both of these sections is, therefore, the 
same. Likewise, in enacting Section 309(c), Congress made it clear that 
the term "party in interest" as used in that section was coextensive with 
the phrase "person aggrieved or whose interests are adversely affected" 
in Section 402(b) of the Act, which defines standing to seek judicial review 
of Commission orders. S. Rep. No. 44, 82nd Cong., 1st Sess., on S. 658, 
p. 8. Accordingly the standing of Appellants to attack the assignment of 
license of Station WFMJ before the Commission must be determined by the 
principles which have long been followed in applying statutory provisions 
creating standing for persons aggrieved or adversely affected to seek re¬ 
view of administrative action as "private attorneys general”. See, e. g ., 
Associated Industries of New York v. Ickes, 134 F. 2d 694 (C.A. 2), dis¬ 
missed as moot, 320 U.S. 707. 
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The decisions of the Courts have not applied these statutory pro¬ 
visions with technical nicety; standing has been determined by giving the 
terms their common sense meaning in the context of the situations pre¬ 
sented. Where the person claiming standing does in fact receive injury, 
even though not legally cognizable, the Courts have consistently found 
such persons to have standing. See, e. g ., Federal Communications 
Commission v. Sanders Bros. Radio Station , 309 U.S. 470; Federal Com ¬ 
munications Commission v. National Broadcasting Company (KOA), 319 
U.S. 239; Henderson v. United States , 339 U.S. 816; Virginia R. E. A. 
Association v. Federal Power Commission , 345 U.S. 153; United States 
v. Public Utilities Commission , 80 U.S. App. D.C. 227, 151 F. 2d 609; 
Churchill Tabernacle v. Federal Communications Commission , 81 U.S. 
App. D.C. 411, 160 F. 2d 244; Pollack v. Public Utilities Commission , 

89 U.S. App. D.C. 94, 191 F. 2d 450, reversed on other grounds , 342 
U.S. 451; National Coal Association v. Federal Power Commission . 89 
U.S. App. D.C. 135, 191 F. 2d 462; Reade v. Ewing , 205 F. 2d 360 
(C.A. 2); Camden Radio, Inc, v. Federal Communications Commission , 

94 U.S. App. D.C. 312, 220 F. 2d 191; Metropolitan Television Co . v. 
United States , _U.S. App. D.C. _, 221 F. 2d 879; Clarksburg Pub ¬ 
lishing Co . v. Federal Communications Commission , _U. S. App. D. C. 

_, 225 F. 2d 511. 

The essential facts in this case are few and simple. Appellants 
and W. Wright Esch entered into a contract whereby Appellants received 
an option to purchase Radio Station WMFJ. The parties agreed that upon 
the exercise of this option, they would file an application with the Fed¬ 
eral Communications Commission to secure approval of the assignment 
of the license of Station WMFJ from Esch to Appellants. Appellants ex¬ 
ercised their option under this agreement, but Esch failed to fulfill his 
obligations under that agreement; in fact, he proceeded to sell the same 
station to third persons, WMFJ, Inc., Intervenor herein. An application 
for assignment of license of Station WMFJ to Intervenor was granted by 
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the Commission 0 Appellant filed a protest under Section 309(c) and a 
petition for reconsideration under Section 405 of the Communications Act 
directed against this grant of the application for assignment of license. 

At the time of the filing of the protest and petition, proceedings had been 
instituted by Appellants in an appropriate Florida. State Court seeking to 
enforce their rights under the agreement with Esch and seeking specific 
performance under the contract. 4 

There is no doubt that under the circumstances above set forth, Ap¬ 
pellants received direct and substantial injury as the result of the Com¬ 
missions approval of the assignment of license of Station WMFJ from 
Esch to the Intervenor. Under Appellants’ contract with Esch they had 
the valuable economic right to purchase a radio station and to obtain Esch's 
cooperation in transferring the license issued by the Federal Communica¬ 
tions Commission for the operation of that station from Esch to Appel¬ 
lants. 5 The Florida Courts have the power to provide Appellants with 
appropriate relief for the breach of the contract by Esch insofar as the 
physical assets of the radio station, which is the subject of Appellants 1 


^ 4 For purposes of this hearing all of the above-described facts are not in dispute. This case arises as if 

on a demurrer. Appellants alleged the foregoing facts in their protest and petition for reconsideration 
^ and, in dismissing die protest and petition on the sole ground that appellants had no standing to protest 

or seek reconsideration, the Commission assumed these facts to be true. 

It was suggested to the Commission by Intervenor that there was a question whether Appellants in fact 
had their claimed option and contract. The Commission noted that the proceedings in the State court 
[ to determine the rights of Appellants were still pending and it did .not pass upon the question of whether 

an option in fact existed. For purposes of its decision, it treated Appellants as holders of a valid option 
► to purchase Station WMFJ. 

< 5 Section 310(b) of the Communications Act of 1934, as amended. 47 U.S.C. 310(b) specifically provides 

that station licenses may be transferred with the approval of the Commission. See Appendix C, infra . 


i 




20 


contract with Esch, are concerned. But Appellants did not seek to pur¬ 
chase physical assets alone. Appellants sought to purchase a going radio 
station, a necessary component of which is the station license issued by 
the Federal Communications Commission If the action taken by the 
Commission adversely affects the contractual right and the business ex¬ 
pectation of the Appellants to secure the station license as well as the 
physical assets, then it is clear that Appellants have been aggrieved and 
adversely affected by the transfer of the license of the radio station they 
contracted to purchase from Esch to Intervenor. 

The Commission, in denying Appellants’ protest and petition, held 
that Appellants would not be injured by the transfer of the WMFJ license 
to Intervenor. This holding was expressly based on the Commission's 
view that Appellants’ right to damages in the Florida Court for breach 
of their contract with Esch would be unaffected by the Commission’s ac¬ 
tion approving the transfer of license. The Commission decision was fur¬ 
ther premised on the fact that the award of damages by the Florida Court 
would make Appellants whole for any breach of the contract by Esch. The 
Commission said: 

The Florida courts clearly have jurisdiction 
to determine the contractual rights of the par¬ 
ties. See R egents of University of Georgia v. 

Carroll , 338 U.S. 586 (1950). With respect 
to the physical facilities of Station WMFJ, if 
the option claim is found to be valid, specific 
performance may be decreed and an injunction 
may issue to protect that jurisdiction. With re¬ 
gard to the station license, while the State 
courts may determine the nature of the con¬ 
tractual rights involved, there is some doubt 
whether they may order the parties to do every¬ 
thing necessary to obtain its assignment to pe¬ 
titioners. 1 However, their power to do so does 
not affect petitioners’ standing before us. If they 
do possess that power, our grant does not im¬ 
pair it or frustrate its use in any way since the 
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Florida courts have jurisdiction over all of 
the parties. 2 If they do not have it, petition¬ 
ers are necessarily relegated to the remedy 
of damages. Our grant has no effect on peti¬ 
tioners’ right to that remedy, and the present 
assignment of the license cannot be said to ob¬ 
struct or foreclose the relief they can obtain 
in the Florida courts. Accordingly we find 
that the protestants are not parties in interest 
within the meaning of Section 309(c) of the 
Communications Act of 1934, as amended. 


1 See Radio Station WOW, Inc., v. Johnson, 326 U.S. 120 (1945). 
But cf., Johnson v. Radio Station WOW, Inc., 19 N. W. 2nd 853 
(1945). 

2 The Commission has been informally advised that both parties 

to the subject application, and the petitioners, are parties to the 
Florida action, and are subject to the jurisdiction of the Florida 
court. 


This decision is erroneous because it fails to recognize that the mere 
award of monetary damages will not provide Appellants with what they bar¬ 
gained for under their contract with Esch. The award of damages by the 
State Court would not bring with it an award of the Federal Communications 
Commission license. The Commission clearly recognized that although 
Appellants’ suit in the Florida Court included a prayer for specific per¬ 
formance of its contract, there was serious doubt whether it was even 
within the power of the Florida Court to order the parties ”to do every¬ 
thing necessary to obtain its assignment to Petitioners”. As a matter of 
fact, the Supreme Court of the United States in Radio Station WOW v. John¬ 
son , 326 U.S. 120 has expressly held that a State Court does not have au¬ 
thority to issue such an order in connection with the exercise of its equity 


► 
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powers to remedy a breach of contract. But the question of the extent of 

g 

the State Court’s power in this field need not be decided here. For the 
Commission’s decision is based on the supposition that the State Court 
does not have the power to order the type of specific performance de¬ 
scribed above. What the Commission decided was the award of damages 
provides such a remedy to Appellants that they were not harmed or ad¬ 
versely affected by the assignment of license to Intervenor. 

This Court has held specifically that a party who is deprived of the 
important fruits of his contract by Commission action is injured by that 
action so that it has standing to seek review thereof, even though it has 
the right to secure damages in a State Court for breach of the contract 
involved. Churchill Tabernacle v. Federal Communications Commission , 

81 U. S. App. D.C. 411, 160 F. 2d 244. In that case the Churchill Taber¬ 
nacle had a contract with the licensee which provided that a certain amount 
of broadcast time would be made available over the facilities of the station 
involved for the use of the Churchill Tabernacle. The Commission granted 
renewal of the license there involved on condition that the provisions re¬ 
serving the use of this radio time to the Churchill Tabernacle be repudiated 
by the radio station, Although the Commission conceded that Churchill Tab¬ 
ernacle would have the right to secure damages in a State court to compensate 


6 It should be noted, however, that even if the State Court possessed such power. Appellants would be ag¬ 
grieved by the Commission's order. For by approving the transfer of license to Intervenor, the Commis¬ 
sion has made it impossible for Esch to fulfill his contract with Appellants, even if he now decided to do 
so. Under the contract, Esch promised to file the necessary application to transfer the license. But Esch 
no longer has the license involved and can, therefore, no longer be the assignor. The Commission’s ac¬ 
tion necessitated the resort to additional legal process to secure relief, whether or not such additional legal 
procedures would have had to be invoked otherwise. 

A serious question is raised whether the Commission has not precluded itself from taking effective action 
to remedy the situation, even if the controversy between Appellants and Esch were decided fully in favor of 
Appellants. The grant to Intervenor was not made conditional upon the outcome of the Florida State Court 
Proceedings. The grant cannot, without further proceedings, such as revocation, be set aside to permit as¬ 
signment of the license to appellants. 


it for the loss of radio time which it was entitled to under the contract 
with the licensee, both this Court and the Commission recognized that 
such a person had standing to appeal from the Commission action. As 
a matter of fact, the decision of this Court on the merits made clear 
that money indemnity did not take the place of the rights secured to 
Churchill Tabernacle by the contract. The Court said (160 F. 2d, at 
p. 247): 

As a practical result, the Church is left with T 

what the Commission calls a right of action 
"in another tribunal" to secure indemnity for 
its loss, but this overlooks the very heart of 
the contract, for it is not money indemnity which 
the Church is seeking, and it is not money indem¬ 
nity which will place it in statu quo . Its objec¬ 
tive was and is the reasonable use of the facilities 
of its formerly owned radio station in the propa¬ 
gation of its religious doctrines. To deprive it 
of this is to destroy the bone and marrow of its 
being. 

On the merits, the action of the Commission was reversed to determine 
whether a result consistent with the public interest could not have been 
obtained under a less drastic order. A_ fortiori , insofar as standing was 
concerned, the impact upon Churchill Tabernacle clearly established its 
right, as a person aggrieved or whose interests were adversely affected, 
to secure review of the Commission action. 

The right of a person, whose interests in a contract with a licensee 
are affected by Commission action, to intervene in the Commission pro¬ 
ceeding is so clear that in the case of Regents of the University System 
of Georgia v. Carroll , 338 U. S. 586, the Federal Communications Com¬ 
mission argued, relying on Chur chill Tabernacle , that the failure of such 
a party to intervene before the Commission constituted an abandonment 
of the rights under the agreement and that such a person was not even en¬ 
titled to damages under the contract in the State Court. See Brief of the 
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Federal Communications Commission, Amicus Curiae , in Regents of 
University System of Georgia v. Carroll , supra , pages 40-47. 

The decision of the Commission that a person who has a contract 
to purchase a radio station and to secure an assignment of license does 
not have standing to protest and to seek reconsideration of an order of 
the Commission granting an application for assignment of the license of 
that station to third persons is therefore clearly contrary to the Churchill 
case and to the position taken by the Commission in the Georgia case; Ap¬ 
pellants like Churchill Tabernacle and Carroll have standing to seek re¬ 
view of action of the Commission which would deprive them of parts of 
the fruits of the contract and would merely leave them with monetary 
damages. The decision of the Commission constitutes another example 
of failure to give effect to the intention of Congress that persons with a 
'legitimate interest” should be permitted to seek review of Commission 
action. See S. Rep. No. 44, 82nd Cong., 1st Sess., on S. 658, p. 8. The 
Commission has consistently given Section 309(c) and the words "party 
in interest" a niggardly interpretation. The holding here, like the other 
holdings, must be reversed by the Court. Camden Radio v. Federal 
Communications Commission , 94U.S. App. D. C. 312, 220 F. 2d 191; 
Greenville Television Co . v. Federal Communications Commission, 

_U.S. App. D. C. _, 221 F. 2d 870; Metropolitan Television Co . v. 

United States, _U.S. App. D.C. _, 221 F. 2d 879. See also Clarks- 

burg Publishing Company v. Federal Communications Commission , 

_U.S. App. D.C. _, 225 F. 2d 511; Federal Broadcasting System , 

Inc , v. Federal Communications Commission, _U.S. App. D.C. _, 

225 F. 2d 560. 


The instant case serves as a prime example of the most harmful 
results of the Commission's erroneous pattern of interpretation. In the 


Churchill Tabernacle case, the Commission's decision was reversed by 
this Court, but that reversal was of the Commission's conclusions after 
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on the merits . The Commission had considered those arguments because 
it had held that Churchill Tabernacle had standing to intervene in the pro¬ 
ceedings before it. Here, on the other hand, there has been no consider¬ 
ation of the merits of Appellants T petition that the grant of assignment 
to intervenor does not serve the public interest. Because of its hold¬ 
ing that Appellants did not have standing, neither the Commission nor 
this Court have had an opportunity to pass upon contentions which bear 
upon the public interest in granting or denying this assignment. 7 Section 
309(c) and Section 405 afford Appellants the righ t to secure an adjudica¬ 
tion on the merits so long as they have the requisite standing. The dis¬ 
missal of Appellants' Protest and Petition on the grounds that they did 
not have standing thus deprived them of specific rights afforded to them 
by the Communications Act. 


7 Intervenor believes that this case presents the question whether, assuming Appellants had standing, 
they raised issues which the Commission could appropriately consider in the hearing sought by Ap¬ 
pellants. But since the Commission did not pass upon this question, it cannot be appropriately re¬ 
ceived by this Court on this appeal. If this Court determines that Appellants have standing, the 
case must be remanded for consideration by the Commission of the merits of Appellants* Protest 
and Petition for Reconsideration. Camden Radio v . Federal Communications Commission , supra . 

It may be noted that the basis urged for denying the application for assignment of license on the 
merits was not restricted to facts arising from the option agreement itself; a question was raised as 
to whether there had been a misrepresentation to the Commission and a concealment by Mr. Esch 
of the facts of a true ownership of another company, Telrad, Inc., which holds a television author¬ 
ization from the Federal Communications Commission. 
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CONCLUSION 

For the foregoing reasons, the orders of the Commission here 
under review should be reversed and the case remanded to the Com¬ 
mission for further proceedings in accordance with the judgment of 
this Court. 

Respectfully submitted, 

LEONARD H. MARKS 

PAUL DOBIN 

317 Cafritz Building 
Washington 6, D. C. 

Attorneys for Appellants 
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APPENDIX A 

UNITED STATES COURT OF APPEALS 
For the District of Columbia Circuit 


NoT 12, $09 
October Term, 1955 


Theodore Granik and William H. Cook, 

Appellants, 


v. 


Federal Communications Commission, 

Appellee, 


WMFJ, Inc. 

Intervenor. 


Before: Prettyman, Circuit Judge, in Chambers. 

ORDER 

Counsel for the parties having appeared before me for prehearing 
conference pursuant to rule of the Court and counsel having submitted 
to me an agreed statement of the case and prehearing stipulation, both 
dated November 10, 1955, and, having considered both the agreed state 
ment and the stipulation, I approve the prehearing stipulation and pro¬ 
posed use of the agreed statement for the case, and it is 

ORDERED that the prehearing stipulation be filed and that the par 
ties proceed according to the prehearing stipulation. 

Dated: November 14, 1955 
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STIPULATION 

Counsel for the respective parties stipulate as follows: 

l. The Agreed Statement of the Case, dated November 10, 1955, 
which is submitted to the Court simultaneously with this stipulation, shall 
be printed as part of Appellants T brief in lieu of the Joint Appendix and 
Statement of the Case which ordinarily would be required under the rules 
and practice of this Court. 

II. Any of the parties may, in brief or argument, refer to any rec¬ 
ord material not contained in the Agreed Statement of the Case and make 
appropriate record citation to such material. 

m. Appellants shall serve and file their brief on or before Decem¬ 
ber 20, 1955. Appellee and Intervenor shall serve and file their briefs 
on or before January 20, 1956. Reply brief, if any, shall be served and 
filed on or before February 5, 1956. 

IV. All parties agree that this appeal presents the following ques¬ 
tion: 

Whether, in the circumstances of this case, persons who claim 
to have an option to purchase a radio station and to secure an 
assignment of license therefor, have standing to protect or 
seek reconsideration of a Commission grant of assignment of 
the station license to a third person. 

V. Intervenor believes that the case presents also the following 
question: 

Whether, assuming they had standing, appellants raised issues 
which the Commission could appropriately consider in the hear¬ 
ing sought by appellants. 


} 
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VI. This stipulation, if approved by the Court, and the Order of 
Approval, shall also be printed as a part of Appellants' Brief. 

Respectfully submitted, 

J. Smith Henley, Counsel for The 
Federal Communications Commission 

Paul Dobin, Counsel for Appellants 

Bernard Koteen, Counsel for Intervenor 


November 10, 1955 


i 
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APPENDIX B 
Before the 

FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 

In re Application of ^ 

W. Wright Esch to assign the ) 

license of Station WMFJ, ) File No. BAL-2029 

Daytona Beach, Florida, from ) 

W. Wright Esch to WMFJ, Inc. ) 

MEMORANDUM OPINION AND ORDER 

By the Commission: Commissioners McConnaughey, Chairman; and 

Webster not participating. 

1. The Commission has before it for consideration (a) a ’’Protest 
and Petition for Reconsideration: filed on July 28, 1955, pursuant to Sec¬ 
tions 309(c) and 405 of the Communications Act of 1934, as amended, 
and Section 1.390 of the Commission’s Rules and Regulations, by Theo¬ 
dore Granik and William H. Cook, directed against the Commission's 
action of June 29, 1955, granting without hearing the above-entitled ap¬ 
plication; and (b) oppositions thereto filed on August 16, 1955, by W. 

Wright Esch, and on August 17 by WMFJ, Inc. 

2. In their protest, Messrs. Cook and Granik allege that on Oc¬ 
tober 20, 1954, they entered into an agreement with W. Wright Esch, 
pursuant to which, inter alia , they were given an option to purchase ra¬ 
dio station WMFJ; that by letter of December 15, 1954, they attempted 
to exercise this option; that Esch wrongfully refused to consummate the 
agreement but instead purported to cancel the option unilaterally, although 
it contained no provision permitting such cancellation; that Granik and Cook 
are suing Esch in the Florida courts to enforce the option contract; and 
that Esch misrepresented and concealed the extent of his ownership inter¬ 
est in Telrad, Inc., a Florida corporation which recently applied for and 
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received a construction permit for station WMFJ-TV (now WESH-TV). 

3. In their reply, the applicants attack protestants T standing as 

a I 

parties in interest under the protest and reconsideration provisions of 
the Communications Act. Applicants have also submitted a copy of an 
order of the Circuit Court of Volusia County, Florida, dismissing the 
plaintiffs 1 complaint in the action brought by protestants against Esch. 

It appears, however, that this dismissal was not finally determinative 
on the merits of the case, and that petitioners 1 rights to continue liti¬ 
gating the matter in Florida have not been finally terminated. 

4. When the above-entitled application was originally pending, the 
Commission received on May 31, 1955, a letter from the attorneys for 
Cook and Granik, setting forth substantially the same allegations as are 
now contained in their protest, except for the charge relating to Esch T s 
representations concerning the ownership of Telrad, Inc. A reply to 
that letter was received on June 2, 1955, from the attorney for Mr. 
Esch, asserting that the option agreement had not been consummated 
because the parties had not been able to agree upon a contract of sale. 

5. The application for the assignment of WMFJ was granted on 
June 29, 1955, at which time the Commission addressed a letter jointly 
to the assignor and assignee, stating that in its consideration of the ap¬ 
plication it did not pass upon the validity of the option held by Granik and 
Cook, and that the grant did not represent a determination with respect 
to the merits of the controversy between Messrs. Granik and Cook on 
the one hand and Mr. W. Wright Esch on the other hand. 

6. The Florida courts clearly have jurisdiction to determine the 
contractual rights of the parties. See Regents of University of Georgia 
v. Carroll , 338 U.S. 586 (1950). With respect to the physical facilities 
of Station WMFJ, if the option claim is found to be valid, specific per¬ 
formance may be decreed and an injunction may issue to protect that 
jurisdiction. With regard to the station license, while the State courts 
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may determine the nature of the contractual rights involved, there is 
some doubt whether they may order the parties to do everything necessary 
to obtain its assignment to petitioners. 1 2 However, their power to do so 
does not affect petitioned standing before us. If they do possess that 

power, our grant does not impair it or frustrate its use in any way since 

2 

the Florida courts have jurisdiction over all of the parties. If they do 
not have it, petitioners are necessarily relegated to the remedy of dam¬ 
ages. Our grant has no effect on petitioned right to that remedy, and 
the present assignment of the license cannot be said to obstruct or fore¬ 
close the relief they can obtain in the Florida courts. Accordingly we 
find that the protestants are not parties in interest within the meaning 

of Section 309(c) of the Communications Act of 1934, as amended. 

• 

7. In view of the above, it is unnecessary to comment upon or de¬ 
termine the adequacy of the other facts, matters and things relied upon by 
Granik and Cook in support of their protest. In addition to protesting the 
subject grant pursuant to Section 309(c) of the Communications Act of 
1934, petitioners seek Commission reconsideration of the subject action 
as persons "aggrieved or whose interests are adversely affected" under 
Section 405. However, for the same reasons as are stated above, it is 
the Commissions opinion that petitioners are not persons "aggrieved or 
whose interests are adversely affected," because the terms "party in 
interest, " as set forth in Section 309 and "persons aggrieved or whose 
interests are adversely affected," as set forth in Section 405, are synony¬ 
mous. In re Application of Kansas State College of Agriculture and Ap ¬ 
plied Science , 8 HR 261; In re Application of Edwin G. Polan et al ., 8 RR 
398. 


1 See Radio Station WOW. Inc., v. Johnson, 326 U. S. 120 (1945). But cf.. Johnson v. Radio Station WOW , 
lac.. 19 N.W. 2d 853(1945). 

••■'A. 

2 The Commission has been informally advised that both parties to the subject application, and the petition¬ 
ers. are parties to the Florida action, and are subject to the jurisdiction of the Florida court. 
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8. Accordingly, it is ordered that the above-described protest and 

i 

petition of Granik and Cook, is dismissed. 

FEDERAL COMMUNICATIONS COMMISSION 

i 

Adopted: August 29, 1955 Mary Jane Morris 

Released: August 30, 1955 Secretary 

i 

. 

I 

I 

APPENDIX C ! . 

i 

STATUTES AND RULES INVOLVED 
Communications Act of 1934, as Amended 

Section 309(c): 

i 

i 

When any instrument of authorization is granted by the Commission 
without a hearing as provided in subsection (a) hereof, such grant shall 

l 

remain subject to protest as hereinafter provided for a period of thirty 

i 

days. During such thirty-day period any party in interest may file a pro¬ 
test under oath directed to such grant and request a hearing on said appli¬ 
cation so granted. Any protest so filed shall contain such allegations of 
fact as will show the protestant to be a party in interest and shall specify 
with particularity the facts, matters, and things relied upon, but shall 
not include issues or allegations phrased generally. The Commission 
shall, within thirty days from the date of the filing of such protest, enter ' 
findings as to whether such protest meets the foregoing requirements and 
if it so finds the application involved shall be set for hearing upon the issues 

i ! 

set forth in said protest, together with such further specific issues, if 
any, as may be prescribed by the Commission. In any hearing subse¬ 
quently held upon such application all issues specified by the Commis¬ 
sion shall be tried in the same manner provided in subsection (b) hereof, 

i 

but with respect to all issues set forth in the protest and not specifically 
adopted by the Commission, both the burden of proceeding with the 

i 

i 

i 

l 

i 

i 

i 

i 

i 

. 

i 

i 

i 
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introduction of evidence and the burden of proof shall be upon the pro- 
testant. The hearing and determination of cases arising under this sub¬ 
section shall be expedited by the Commission and pending hearing and de¬ 
cision the effective date of the Commission’s action to which protest is 
made shall be postponed to the effective date of the Commission's deci¬ 
sion after hearing, unless the authorization involved is necessary to the 
maintenance or conduct of an existing service, in which event the Com¬ 
mission shall authorize the applicant to utilize the facilities or authori¬ 
zation in question pending the Commission’s decision after hearing. 

Section 310(b): 

No construction permit or station license, or any rights thereunder, 
shall be transferred, assigned, or disposed of in any manner, voluntar¬ 
ily or involuntarily, directly or indirectly, or by transfer of control of 
any corporation holding such permit or license, to any person except 
upon application to the Commission and upon finding by the Commission 
that the public interest, convenience, and necessity will be served there¬ 
by. Any such application shall be disposed of as if the proposed transferee 
or assignee were making application under Section 308 for the permit or 
license in question; but in acting thereon the Commission may not con¬ 
sider whether the public interest, convenience, and necessity might be 
served by the transfer, assignment, or disposal of the permit or license 
to a person other than the proposed transferee or assignee. 

Section 405: 

After a decision, order, or requirement has been made by the Com¬ 
mission in any proceeding, and party thereto, or any other person aggrieved 
or whose interests are adversely affected thereby, may petition for rehear¬ 
ing; and it shall be lawful for the Commission, in its discretion, to grant 
such a rehearing if sufficient reason therefor be made to appear. Petitions 
for rehearing must be f iled within thirty days from the date upon which the 
public notice is given of any decision, order, or requirement complained 
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of. No such application shall excuse any person from complying with or 

i 

obeying any decision, order, or requirement of the Commission, or op- 

i 

erate in any manner to stay or postpone the enforcement thereof, without 

• | 

the special order of the Commission. The filing of a petition for rehear - 

i 

ing shall not be a condition precedent to judicial review of any such de¬ 
cision, order, or requirement, except where the party seeking such re¬ 
view (1) was not a party to the proceedings resulting in such decision, 
order, or requirement, or (2) relies on questions of fact or law upon 
which the Commission has been afforded no opportunity to pass. Re¬ 
hearings shall be governed by such general rules as the Commission 
may establish, except that no evidence other than newly discovered evi¬ 
dence, evidence which has become available only since the original tak- 

I 

i 

ing of evidence, or evidence which the Commission believes should have 
been taken in the original proceeding shall be taken on any rehearing. 

The time within which a petition for review must be filed in a proceeding 
to which Section 402(a) applies, or within which an appeal must be taken 
under Section 402(b), shall be computed from the date upon which public 

notice is given of orders disposing of all petitions for rehearing filed in 

1 

any case, but any decision, order, or requirement made after such re¬ 
hearing reversing, changing, or modifying the original order shall be 
subject to the same provisions with respect to rehearing as an original 
order. 

RULES AND REGULATIONS OF THE COMMISSION 

I 

Section 1.390: 

i 

Petitions for reconsideration or for rehearing. - 
(a) Where an application has been granted without a hearing, any 
person aggrieved or whose interests would be adversely affected thereby 
may file a petition for reconsideration of such action. Such petition must 
be filed with the Commission within 30 days after public notice is given of 


i 
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the Commission's action in granting the application. Such petition will 
be granted if the petitioner shows that: 

(1) Petitioner is an existing licensee or permittee and a 

grant of the application would require the modification, revocation, or 

* . 

nonrenewal of his license or construction permit; or 

(2) That petitioner is an existing licensee or permittee and 
a grant of the application would cause interference to his station within 
the normally protected contour as prescribed by applicable Rules and 
Regulations; or 

(3) At the time the application was granted, petitioner had a 
mutually exclusive application pending before the Commission; or 

(4) A grant of the application is not in the public interest. 

(b) Where an application has been granted or denied after hearing, 
petitions for rehearing may be filed within 30 days after public notice is 
given of the Commission's action in granting or denying the application. 
Petitions for rehearing by persons not parties to the Commission's hear¬ 
ing will not be granted unless good cause is shown as to why it was not 
possible for such person to participate earlier in the Commission's pro¬ 
ceeding. 

(c) Where a petition for reconsideration or for rehearing is based 
upon a claim of electrical interference within the normally protected con¬ 
tour of an existing station or a station for which a construction permit is 
outstanding, such petition must be accompanied by an affidavit of a quali¬ 
fied radio engineer which shall show either by reference to the Commis¬ 
sion's Standards of Good Engineering Practice or to actual measurements 
made in accordance with the methods prescribed by the Commission's 
Standards of Good Engineering Practice that electrical interference will 
be caused to the station within its normally protected contour. If the 
claim of interference is not based upon actual measurements made in 


accordance with the Standards of Good Engineering Practice, it may be 
controverted by affidavit containing results of actual measurements made 
in accordance with the Standards of Good Engineering Practice. 

• j 

(d) Any opposition to a petition for reconsideration or rehearing 
may be filed within 10 days after the filing of such petition. 

(e) Petitions for reconsideration or rehearing filed under this sec¬ 
tion may request (1) reconsideration, either in cases decided after hear¬ 
ing or in cases of applications granted without hearing; (2) reargument; 
(3) reopening of the proceeding; (4) amendment of any finding; or (5) 
such other relief as may be appropriate. Such petition shall state spe¬ 
cifically the form of relief sought and, subject to this requirement, may 
contain alternative requests. Each such petition shall state with particu¬ 
larity in which respect the decision, order or requirement or any matter 
determined therein is claimed to be unjust, unwarranted, or erroneous, 
and with respect to any finding of fact must specify the pages of record 

i 

relied on. Where the petition is based upon a claim of newly discovered 

i 

evidence, it must be accompanied by a verified statement of the facts 
relied upon, together with the facts relied on to show that the petitioner, 

i 

with due diligence, could not have known or discovered such facts at the 
time of the hearing. 

(f) The filing of a petition for reconsideration or rehearing shall 
not excuse any person from complying with or obeying any decision, or¬ 
der, or requirement of the Commission, or operate in any manner to 
stay or postpone the enforcement thereof. However, upon good cause 
shown the Commission may stay the effectiveness of its order or re- 
^vifeement pending a decision of the petition for rehearing. 
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STATEMENT OF QUESTION PRESENTED 


This matter was stipulated among the iparties as fol¬ 


lows: 


I- 

i 


All parties agree that this appeal presents the fol¬ 


lowing question: 

Whether, in the circumstances of thl^ ease, per¬ 
sons who claim to hare an option to purchase a 

. I 

radio station and to secure an assignment of 

* „ . ! ■* 

I , r 

license therefor, have standing to protest or 

’ * i 

, ' . . - r 

seek reconsideration of a Commission grant of 

’ . . ’i * 

assignment of the station license to a third 


person. I 

. i • ' 

Intervenor believes that the case presents also the 
following questions: v [ 

Whether, assuming they had standing,lappel- 

* ! * i 

lants raised issues which the Commission could 

j , , ' 

appropriately consider in the hearing sought by 
appellants. ! 




. - • 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

No. 12,909 

» 

THEODORE GRANIK and WILLIAM H» COOK, Appellants 

v. 

FEDERAL COMMUNICATIONS COMMISSION, Appellee 
WMFJ, INC., Intervener 

_ i 

ON APPEAL FROM DECISIONS AND ORDERS OF THE 
FEDERAL COMMUNICATIONS COMMISSION 

BRIEF FOR APPELLEE 

STATEMENT OF THE CASE 

A statement of the case was agreed to bj stipulation 
among the parties and is set forth in appellants* brief. 

SUMMARY OF ARGUMENT 

I 

Appellants claim aggrievement from the Commission's 
approval of an application for the assignment of license 
of station WMFJ to WMFJ, Inc., upon the basis of an al¬ 
leged prior option to them. To sustain their standing to 
seek reconsideration of, or protest, that approval, a show¬ 
ing of substantial adverse effect was necessary. That show¬ 
ing was not made. 

The basic claim of injury is that appellants* attempt 
to secure specific performance of their alleged option in 
a State tribunal will be frustrated by the assignment of 
the license to a third party. The Commission properly 


2 


held that the State courts constitute the appropriate forum 
for adjudicating appellants' private contract rights. It 
also correctly found that the assignment to WMFJ, Inc. could 
not adversely affect appellants because (1) if the State 
courts have jurisdiction to require the filing of an ap¬ 
plication for an assignment to appellants, the assignment 
to WMFJ, Inc. does not prevent the entry of such an order, 
and (2) if the entry of such an order would conflict with 
Federal jurisdiction over radio licenses, it could not be 
secured by appellants in any event. 

Furthermore, since under Section 310(b) of the Com¬ 
munications Act the Commission lacked authority to con¬ 
sider whether an assignment should be made to any party 
other than the proposed assignee before it, it could not 
have granted appellants any relief which they lost by 
virtue of the assignment to WMFJ, Inc. 

ARGUMENT 

APPELLANTS WERE NOT ADVERSELY AFFECTED OR 
AGGRIEVED 3Y THE GRANT OF THE ASSIGNMENT 
OF LICENSE OF STATION WMFJ TO WMFJ, INC . 

As appellants' brief states, the sole question on 
this appeal is whether they were adversely affected or 
aggrieved by the Commission's grant of an application for 
consent to the assignment of license of radio station 



1 / 


WlfiFJ to intervenor WMFJ, Inc. The answer to this question 

I 

depends upon whether appellants' attempt to enforce their 

i 

claimed right to have the license assigned to them under an 
alleged option agreement with the former owner of the station 

I 

i 

was actually impaired by the protested grant. As appel- 

! 

lants state, the test of standing is not one of technical 

i- 

. i 

nicety. It is rather one of practical and substantial ad- 

i 

verse effect. National Broadcasting Co . v„ Federal Communi - 

i 

cations Commission ,, 76 U.S. App. D.C. 238^ 241, 132 F. 2d 
545, 548, aff'd, 319 U.S. 239; United Cane Sugar Refiners ' 

i 

Ass'n v. McNutt , 138 F. 2d 116 (C.A.2); United States v. 
Public Utilities Commission . 80 U.S. App. D.C. 227, 151 
F. 2d 609. The application of this test leaves no room 
for doubt that appellants suffered no real aggrievement 
from the assignment to WMFJ, Inc. 

. i 

The claim of standing to protest and seek reconsider- 

i . 

ation was set forth by appellants in the following para- 

_ 2 / 

graph in their pleading before the Commission (R. 77-78): 


1/ We agree with appellants that a "party in interest" with 
standing to protest a grant without hearing under Section 
309(c) of the Communications Act (Appendix C to appellants' 
brief) is synonymous with a "person who is aggrieved or 
whose interests are adversely affected" with standing to 
appeal certain Commission orders under Section 402(b) of 
the Act, 47 U.S.C. 402(b), and with "a person aggrieved or 
whose interests are adversely affected" with standing to 
petition for reconsideration under Section 405 of the Act, 

47 U.S.C. 405. See Camden Radio. Inc , v. Federal Communi ¬ 
cations Commission , 94 U.S. App. D.C. 312, 220 F. 2d 191; 
Metropolitan Television Co . v. Federal Communications Com ¬ 
mission . 95 U.S. App. D.C._, 221 F. 2d 879. 

’ ! 1 
2 / This reference is to the original record filed with the 
Court. 
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i, contrary to its ex- 
43, results in the 
loner’s remedy in the 
ates the ostensible 
he State Judiciary. 

____ v. Johnson , 326 D.S. 

120; Regents of University System of Georgia v. 
Carroll, 338 U.S„ 586. Petitioner’s action in the 


Th 

e Commissi 

or ’ s 

acti 

pressed 

intention 

(see 

Par 

virtual 

destructi 

on of 

Pet 

Courts 

of Florida 

and 

frus 

con curr 

ent jurisd 

i ct io 

n of 

See, Ra 

dio Statio 

n WOW 

, In 


Florida Court to restrain Mr. Esch from proceeding 
with the contemplated transfer is an action for 
specific performance of the existing contract with 
Petitioner. The Commission’s grant effectively 
precludes the Florida Court from any meaningful 


conclusion for its 
of the significant 
versy, the station 
action, therefore, 


effect is to permit the transfer 
element in the instant contro- 
license. The Commission’s 
nullifies the benefits petition¬ 


er might receive as a result of the pending action 
in Florida. Moreover, in passing upon the instant 
application, the Commission has created rights in 
the Assignee. If the Assignee is, in fact, an in¬ 
nocent third party purchaser, the station would then 
be licensed to an innocent party, against whom 
revocation proceedings would not lie. Therefore, 
the Commission would have precluded itself from 
taking any effective action in this matter, not¬ 
withstanding the merits of the instant controversy 
as finally adjudicated. The Commission’s present 
action, therefore, notwithstanding its avowed in¬ 
tention to the contrary, is effectively an ad¬ 
judication of the instant controversy, and an ad¬ 
judication made without benefit of any evidence. 

It would thus appear that the Commission’s action 
in the instant situation cannot be in the public 
interest, for it permits the Commission’s processes 
to be used as a reward for a breach of contract. 

The Commission held in substance that while it had found the 
assignment to WMFJ, Inc. to be in the public interest des¬ 
pite the claim of a breach of contract on the part of Mr. 

_3/ 

Esch, the transferor, it had not passed upon the validity 


3/ The reasonableness of this determination on the merits 
of the application before the Commission is not in issue on 
this appeal. Although the appeal is also from the grant 
itself, the merits of the grant would not be reached since, 
if the Court should find that appellants had standing before 
the Commission, the matter would have to be remanded for fur¬ 
ther proceedings on appellants’ protest. See Metropolitan 
Television Co . v. Federal Communications Commission , 95 U.S. 
App. D.C._, 221 F. 2d 879. 






of appellants* alleged option to secure as assignment of 


the station to them, and that their pending attempt to se- 

i 

cure this relief in the State courts of Florida (assuming 

i 

a State court had authority to grant it) was not prejudiced 


by approval of the assignment to a third party, WMFJ, Inc. 


(Appendix B to appellants* brief, pp. 31-32). 

The Commission quite properly wished to leave to the 

i 

State forum the contract questions presented by appellants’ 


option agreement. Regents of Georgia v. Carroll „ 338 U.S. 
586; Radio Station WOW, Inc , v. Johnson . 326 ZJ.S. 120. We 


do not understand appellants to quarrel with this view. 


The pertinent question then, since the Commission found 

i 

an assignment to WMFJ, Inc. to be in the public interest. 


was whether that assignment so prejudiced appellants* 

i 

I 

claimed rights and remedies in the State courts as to con¬ 
fer upon them the right to a hearing afforded by Section 

i • • 

309(c). For prejudice to their attempt to secure specific 
performance of their option agreement in the courts of 
Florida was clearly the essence of their claim of aggrieve 
ment from the Commission*s action. 


It may be noted at the outset that there is some un- 

■\ ■ V. " 

defined suggestion, both in the protest itself and appel- 

<-j 

lants* brief, that without regard to a possible decree for 
specific performance in the State forum, there was some 
action in appellants* behalf which the Commission might 

* p « i 

have taken and which was foreclosed by the grant. This 
is not the case. The Commission had no authority to con- 

. _ i 

. • i 

sider whether an assignment should have been made to appellants 





6 


rather than to WMFJ, Inc. For Section 310(b) of the Com¬ 
munications Act, 47 U.S.C. 310(b), specifically provides 
that "in acting thereon ]_an application for assignment/ the 
Commission may not consider whether the public interest, 
convenience, and necessity might be served by the trans- 
fer, assignment, or disposal of the permit or license to 

4 _/ 

a person other than the proposed transferee or assignee.” 
Therefore, the Commission, with the application before it 
for an assignment to WMFJ, Inc., could not consider any 
possible assignment to appellants. Sven if the assign¬ 
ment to WMFJ, Inc., whose stockholders had no connection 
with the previous owners of the station, had been denied, 
no grant to appellants could have been made on the Commis¬ 
sion* s own motion. An application by Mr. Esch would have 
been required, and he had refused to file one. 

Appellants also appear to suggest, without elucida- 

_§/ 

tion (Br. 22, note 6), that without regard to the 


4/ The full text of Section 310(b) is as follows: ”No 
construction permit or station license, or any rights 
thereunder, shall be transferred, assigned, or disposed 
of in any manner, voluntarily or involuntarily, directly 
or indirectly, or by transfer of control of any corpora¬ 
tion holding such permit or license, to any person except 
upon application to the Commission and upon finding by the 
Commission that the public interest, convenience, and 
necessity will be served thereby. Any such application 
shall be disposed of as if the proposed transferee or as¬ 
signee were making application under Section 308 for the 
permit or license in question; but in acting thereon the 
Commission may not consider whether the public interest, 
convenience, and necessity might be served by the transfer, 
assignment, or disposal of the permit or license to a 
person other than the proposed transferee or assignee.” 

5 / If the suggestion is that WMFJ, Inc., being an in¬ 
nocent purchaser, has been given a position which now 

(continued on following page) 
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if n>ni—— 

i 


alleged effect of the assignment grant on their ability 
to secure specific performance in the State courts, the 

Commission has prejudiced appellants by approving the 

i 

assignment in that it has foreclosed itself from later 
taking the license away from WMFJ, Inc. It is apparent- 

I 

ly appellants' argument that even if the State courts do 

! 

not order specific performance, the Commission might wish 
to reconsider the assignment if it shouldjbe established 
as a matter of State law that Mr. Esch had in fact violated 
a valid option agreement with appellants.; And, it is sug¬ 
gested, if WMFJ, Inc. was a bona fide purchaser without 

f 

! 

notice of appellants' prior claim, the Commission would 

i 

i 

be in a position where it could not revoke, or otherwise 

i 

undo, the assignment it had already approved. This, ap- 

i 

pellants conjecture, would impair their chances of in- 

i 

ducing Mr. Esch to assign the license to them at some 

i 

I 

later date. 

I 

Aside from the unfounded conjecture that Mr. Esch 
could later be induced to assign to appellants, the 
primary difficulty with this argument is its basic as- 

, ’ v-.** . i 

sumption that the Commission wouldhold an assignment to 
be against the public interest where the assignor at¬ 
tempts to assign in violation of a contract to assign to 

someone else (appellants), even though the proposed 

\ ; 

5/ (continued from preceding page) 
cannot be undone by the State courts fl it is discussed in 
that context in footnote 9,, infra, p.ll.j 


| 

1 
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assignee (WMFJ, Inc.) is well qualified and no charges 
to the contrary have been made. Appellants would thus 
use the Commission’s processes to establish and enforce 
their claimed private contract rights, despite the fact 
that the Commission cannot require the filing of an ap¬ 
plication to assign and that its proper concern is the 
protection of the public’s interest in the use of radio 
facilities. The result of such an approach would be the 
denial of a grant otherwise in the public interest in 
order to prevent breach of a private contract which 
does not affect the public interest, and its effectua¬ 
tion would require either postponing all action pending 
decision in a State court or decision of the contract 
question by the Commission itself. Appellants’ assump¬ 
tion on this point is incorrect because the Commission 
has already rejected that approach. It has determined 
here that an assignment to WMFJ, Inc., a qualified 
party, is in the public interest and should not be de¬ 
nied because of a claim of a contract right in appel¬ 
lants. There is thus no basis for the conjecture that 
the Commission would wish to revoke WMFJ, Inc.’s li¬ 
cense if the State courts should find appellants’ option 
valid. 

However, appellants’ primary claim of injury is their? 
complaint that the Commission has frustrated appellants’ 
attempt to secure specific performance in the Florida 
courts. The Commission found that the exercise of State 
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authority was in no way precluded or hindered by the Com¬ 
mission's action. The Commission did not hold, as ap¬ 
pellants assert (Br., pp. 20, 22), that the right to dam¬ 
ages in the State courts would be unaffected and that the 
award of damages provides a sufficient remedy to appel¬ 
lants with the result that they were not adversely af¬ 
fected by the assignment. The Commission did hold, and 
its opinion on this point is clear, that with respect to 
the station license there was some doubt whether the State 
courts have authority to give specific performance, but 
that if they do, the Commission's action does not impair 
appellants* ability to secure that remedy in the State 
Courts, or to have it subsequently effectuated upon ap¬ 
plication to the Commission pursuant to any such court 
order. If the State courts do not have such power, said 
the Commission, then appellants in any event are relegated 
to the remedy of damages, the right to which can of course 
not be impaired by any Commission action. jSf. Regents of 
Georgia v. Carroll 338 U.S. 586. 

The Commission's doubt with respect to the juris¬ 
dictional authority of the State courts arose from the de¬ 
cision of the Supreme Court of the United States in Radio 

_ 6 / 

Station WOW. Inc , v. Johnson, 326 U.S. 120, and the sub¬ 
sequent decision of the Supreme Court of Nebraska in 

6/ The Supreme Court there upheld the right of a State 
court to direct the reconveyance of the physical property 
of a radio station where it had found fraud, but also 
ruled* that the sole power to vacate a license and to auth¬ 
orize its transfer rests with the Commission. 
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Johnson v. Radio Station WOW. Inc ., 146 Neb. 429, 19 N.W. 

2d 853. It is clear and undisputed that the State courts 

coaid not directly order an assignment of a radio station 

license, and that any decree of specific performance would 

have to be an order to the parties to file an application 

_Z/ 

with the Commission for an assignment to appellants. 

The question raised in the Commission’s mind by the above 
decision is whether a State tribunal is trespassing upon 
Federal jurisdiction in ordering parties before it to file 
an application for an assignment with the Commission. As¬ 
suming that specific performance would be' held as a matter 
of Florida law to be an appropriate remedy to enforce an 
option to assign a license (in the sense that damages 
would be inadequate), and further assuming that appellants 
have a valid option, the question of the State’s power 
vis-a-vis Federal jurisdiction over licenses would then 
arise. Only if the State courts should wish to grant 
specific performance, should have jurisdiction to do so, 
but should be prevented as a practical matter from doing 
so by the Commission's action, would appellants be ag¬ 
grieved. For otherwise they have no remedy in the 
Florida courts which could be impaired or frustrated. 

We think it clear that there has been no showing that the 
present grant would in any way stand in the way of the 
Florida courts’ power to order specific performance or 

7/ The Commission found that the Florida courts have 
jurisdiction over all of the parties, appellants, Mr. 

Esch, and WMFJ, Inc. 
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I 


I 

of favorable Commission consideration of an application 

i 

filed as a result of such an order, 

i 

i 

We believe that appellants have in fact conceded that 

there can be no aggrievement. They specifically take the 

position that under Radio Station WOW. Inc , v. Johnson . 

supra , a State court does not have authority to issue an 

order directing the parties to do everything necessary to 

obtain an assignment of the license of station WMFJ to 

_§/ 

them. (Br. 21-22.) Thus under appellants* own view, 

.* j 

they cannot obtain specific performance in the Florida 
courts because the Florida courts lack jurisdiction to 
grant it, and have no remedy there which can be affected 

- 2 / j 

by the assignment to WMFJ, Inc. If appellants misread 


8/ There is much in the Supreme Court's opinion to sup¬ 
port this position. See Radio Station WOW v. Johnson . 

326 U.S. at 130-131. And the Supreme Court of Nebraska, 
while it apparently did not modify its decree ordering 
the parties to apply for a re-transfer of the license in 
that case, also apparently recognized the jurisdiction of 
the Supreme Court of the United States to hold that it 
lacked authority to direct the parties to file for a re¬ 
transfer of the license. See Johnson v. Radio Station WOW . 
19 N.W. 2d at 854. 

9 / If appellants* statement that the Florida courts have 
no power to grant specific performance is not based upon 
the possible conflict with Federal jurisdiction over radio 
licenses, but is rather based on the thought that specific 
performance cannot be had against WMFJ, Inc. because it is 
a bona fide purchaser without notice, appellants* argument 
has a fatal internal isconsistency. For, there is no ques¬ 
tion but that specific performance cannot be had in any 
event where a bona fide purchaser is involved, and the 
Commission's action has no bearing on that problem. There 
is no support for any contention that although WMFJ, Inc. 
became a bona fide purchaser when it made its agreement 
with Mr. Esch, a State court would still have ordered 
an assignment by Mr. Esch to appellants if the Commission 
had not permitted the assignment to be consummated, merely 

(continued on following page) 
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the Johnson case, and the courts of Florida do have auth¬ 
ority to direct the parties to file an application for an 
assignment to appellants, then, as the Commission held, there 
is nothing to prevent the entry of such an order if a proper 
case is made for it under State contract law. Of course, 
the Commission would have to find appellants qualified as 
licensees, but that would be the case even if Mr. Esch had 
originally applied to assign to them. Thus, the Commission 
properly held, not that monetary damages would provide ap¬ 
pellants all they had bargained for, but that specific 
performance, if otherwise available, would not be rendered 
unavailable by the Commission’s action. 

Appellants’ reliance upon Churchill Tabernacle v. 

Federal Communications Commission , 81 U.S. App. D.C. 411, 

160 F. 2d 244 and Regents of Georgia v. Carrol1 . 338 U.S. 

586 (3r. 22-24), is misplaced. Neither case is relevant 
here on the question of injury. In both, the Commission’s 
action directed a breach of a private contract and in fact, 
precluded specific enforcement thereof, and obviously had 

9/ (continued from preceding page) 
because WMFJ, Inc. had not yet actually acquired the li¬ 
cense. And if WMFJ, Inc. could not acquire the status of 
bona fide purchaser until it acquired the license after 
receiving the Commission’s approval, it clearly could 
never acquire that status, because it obviously had notice 
of appellants’ claim before that time. 


•B! 
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an adverse effect upon the non-licensee party which had 

i 

i 

the contract with the station licensee. They are appar¬ 
ently cited under appellants® erroneous theory that the 

_ i 

! 

Commission here equated monetary damages with specific 

j ; 

performance. 

We do not believe that any purpose would be served 

! 

by listing or examining the many "standing" cases cited 

| 

by appellants. Each, of course, stands upon its own 
facts. The fact here is that appellants can suffer no 
aggrievement at all. If they hold a valid option, it 
is one which the optionor has refused to perform and 

i 

! 

which the Commission cannot require him tojperform. Ap- 
pellants sought relief by way of specific performance in 
the State tribunals. Their right to that relief, if it ex 

i 

ists, cannot be impaired by the Commission 1 ^ action. A 

postponement of that action would have held up a grant the 

! 

Commission believed to be in the public interest without 

conferring any additional practical or legal benefit upon 

! 

appellants beyond, perhaps, some sense of satisfaction. 

i 

In enacting Section 309(c) * Congress has stated that 

i 

i • 

the term "party in interest" was not intended to make pos- 

| 

sible intervention by "a host of parties who have no legit 
imate interest but solely with the purpose of delaying li- 

i 

cense grants which properly should be made.” Senate Re- 

* I 

port No. 44, S2d Cong., 1st Sess., on S. 658, p. 8. This 

> 

case falls within that category. The Commission properly 

I 

i 

refused to hold up a grant it believed should be made to 
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await the outcome of litigation in the Florida courts on 
a matter of State law, where that outcome would not be 
prejudiced in any event by its action. 

CONCLUSION 

For the foregoing reasons, the appeal should be dis¬ 
missed. 

Respectfully submitted, 

WARREN E, BAKER, 

General Counsel, 

RICHARD Ao SOLOMON, 

Assistant General Counsel, 

DANIEL R. OHLBAUM, 

Counsel, 

Federal Communications Commission. 


February, 1956 
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STATEMENT OF QUESTIONS PRESENTED 


The questions presented were stipulated among the 
parties and are correctly stated by appellant and appellee. 
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ment. 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

No. 12,909 

THEODORE GRANIK AND WILLIAM H. COOK, Appellants 

v. 

FEDERAL COMMUNICATIONS COMMISSION, Appellee 

WMFJ, INC. , Intervenor 

ON APPEAL FROM DECISIONS AND ORDERS OF THE 
FEDERAL COMMUNICATIONS COMMISSION 

BRIEF FOR INTERVENOR 

STATEMENT OF THE CASE 
A statement of the case was agreed to by stipulation 
among the parties and is set forth in appellants' brief. 

STATUTES AND REGULATIONS,INVOLVED 
Intervenor has relied upon no statutes or regulations not 


set forth at Appendix C of appellants' brief. 
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i 
i 

i 

i 

SUMMARY OF ARGUMENT 

After the Commission granted the assignment of license 

of radio station WMFJ from Mr. Esch to WMFJ, Inc. appellants, 

* 

who claimed they had a prior valid option to purchase the station 
from Esch, filed a protest and petition seeking reconsideration of 
that grant. This protest and petition was dismissed by the Coromis 
sion on the ground that appellants were not persons aggrieved or 
whose interests were adversely affected by the grant of the assign¬ 
ment, and that therefore they had no standing to file the protest and 
petition. This determination was clearly correct. 

The claim of injury made by appellants was that their 
rights to relief which they were pursuing in the state courts for 
breach of contract would be impaired by the grant of the assignment 
to WMFJ, Inc. But appellants' argument is based upon a misunder¬ 
standing of the Commission's opinion which correctly held that its 
grant of the license assignment could have no effect on the relief 
available from the state courts. The only relief of which appellants 
claim to be deprived by the Commission's action is assignment to 
them of the station license. But the Commission correctly held 
that whatever rights appellants might have to secure a state court 
order requiring the parties to file applications seeking assignment 
of the license to appellants were unaffected by the assignment to 


I 


j 



-3- 


WMFJ, Inc. , since that corporation is fully subject to the juris¬ 
diction of the state courts. 

Furthermore, even if appellants had sought such equit¬ 
able relief from the Commission itself, the Commission would have 
had no power to assign the station license to them or to consider 
their qualifications in ruling on the application seeking assignment 
to WMFJ, Inc. 

ARGUMENT 

APPELLANTS DID NOT HAVE STANDING TO PRO¬ 
TEST OR SEEK RECONSIDERATION OF THE AS¬ 
SIGNMENT OF LICENSE TO INTERVENOR BECAUSE 
THEY WERE NOT PERSONS AGGRIEVED OR WHOSE 
INTERESTS WOULD BE ADVERSELY AFFECTED BY 
THE COMMISSION'S GRANT OF THAT ASSIGNMENT 

The decisive question in this case is whether the Com¬ 
mission's action in granting an assignment of the license of radio 
station WMFJ, Daytona Beach, Florida, from Mr. Esch to the in- 
tervenor, WMFJ, Inc. , caused appellants to be persons aggrieved 

y 

or whose interests were adversely affected. We believe that 

clearly it did not, and that therefore the Commission properly dis- 

y We agree with appellants and appellee that a "party in interest" 
who has standing to protest a grant under Section 309(c) of the Com¬ 
munications Act, is the same as a "person who is aggrieved or whose 
interests are adversely affected" and who thus has standing to pe¬ 
tition for reconsideration under Section 405 of the Act. Camden Radio , 
Inc, v. Federal Communications Commission, 94U.SLApp. D. C. 312, 
220 F. 2d 191; Metropolitan Television Co . v. Federal Comrounica- 
tions Commission, 95 U.S. App. D.C._; 221 F.2d 879. 
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missedthe appellants 1 protest and petition for reconsideration of 

j 

i 

the assignment on the ground that appellants had no standing. 

j 

Appellants do not operate a radio station which would suf¬ 
fer objectionable interference as the result of a grant of the applica- 

i 

i 

tion objected to, as was the case in Federal Communications Com - 
mission v. National Broadcasting Co. (KOA), 319 U.S. 239.* Nor 


i 

are they the operators of a radio or television station in the Daytona 

J 

I 

I 

Beach area whose economic fortunes may therefore be said to be af- 

i 

! 

fected by almost any change in the status of station WMFJ. See 
Federal Communications Commission v. Sanders Bros. Radio Sta- 


I 

i . 

tion, 309 U.S. 470; Camden Radio, Inc. v. Federal Communications 


I • 

i 

Commission, 94 U. S...App.. D. C. 312, 220 F. 2d.244. Nor do they . 
conduct any other business enterprise which may be said to compete 

i 

directly or indirectly with the radio station, as was the case in 
Clarksburg Publishing Co. v. Federal Communications Commission, 


U.S. App. D.C. 


; 225 F. 2d 511. In fact, so far as this re - 


cord shows, appellants now engage in no business or other activities 

! 

* 

I 

within the service area of station WMFJ. 

i 

Instead, appellants are persons who claim that they 

entered into a valid option agreement with Mr. Esch for the purchase, 

| 

among other things, of radio station WMFJ, and that Mr.- Esch vi¬ 


olated that agreement when he entered into a contract to sell the 


i 
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station to the intervenor, WMFJ, Inc. and later joined in an appli¬ 
cation before the Commission seeking authorization of the assign¬ 
ment of the station license to the intervenor. Appellants are now 
pursuing this claim before the Florida courts in an action to which 
Mr. Esch and WMFJ, Inc. are parties, and as we read appellants' 
brief their only claim of injury, and therefore to standing, is the 
allegation that the Commission's action granting the assignment to 
WMFJ, Inc. has somehow adversely affected their chances of ob¬ 
taining the relief they seek from the Florida courts. This allega¬ 
tion is clearly erroneous, and appellants' claim to standing before 

the Commission must therefore be rejected. 

2 / 

In its opinion — the Commission determined that its ac¬ 
tion could have no impact on the outcome of the Florida litigation. 

It noted that in considering the assignment application it did not 
pass upon the validity of the option claimed by appellants and that 
its grant of the application did not constitute a determination with 

respect to the merits of the controversy between appellants and Mr. 

3/ 

Esch.— It held instead that the Florida courts have jurisdiction to 
determine the contractual rights involved, that the courts certainly 


2/ The Commission's opinion is set forth in full at pages 30-33 of 
appellants' brief. 

3/ Appellants in their protest made no allegations calling into ques 
tion the qualifications of the intervenor, WMFJ, Inc. 


r 
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! 


have jurisdiction to grant damages, and that the courts have juris- 

I 

diction to decree specific performance with respect to physical 
facilities of the station. We do not read appellants’ brief as con¬ 
testing these holdings, which are in accord with the applicable law. 

I 

i 

Regents of University System of Georgia v. .Carroll, 338 U.S. 586; 

Radio Station WOW v. Johnson , . 326 U.S. 120, 131-32. 

i 

The Commission then expressed a doubt whether the 

I 

I 

i 

state courts would have the power to order the parties to do every- 

I 

i 

thing necessary to obtain the assignment of the station license to 

j 

t 

appellants (which would in this case presumably involve a require- 

I 

ment that appropriate applications be filed). But the Commission 

* 

\ 

went on to hold that if the state courts do have such power it would 

• i _ 

in no way be impaired by assignment of the station license to WMFJ, 

j 

Inc. , since that corporation was also a party to the Florida litiga- 

: 4/ 

tion and fully subject to the jurisdiction of the Florida courts.— 

Finally, the Commission held that if the Florida courts did not have 

. 

the power to compel the parties to take the necessary steps to pro¬ 
cure the assignment of the station license to appellants, they must 


4/ As appellee points out in its brief (note 9, pp. 11-12), the grant 
of the assignment to WMFJ, Inc. had no bearing on that party's 
status before the Florida courts as a possible bona fide purchaser 
against whom a decree of specific performance, otherwise appro¬ 
priate, would not lie. Either WMFJ, Inc. achieved that status prior 
to the grant of the assignment application or it has not achieved it 
at all. 
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be relegated to the remedy of damages, but the Commission’s action 

i 

i 

had no bearing on appellants' right to the remedy of specific per- 

i 

i 

formance with respect to the license. 

Appellants have not really tried to controvert this deter- 

i 

i 

roination of the Commission that its action could not affect the type 

i 

i 

or measure of relief available to appellants in the state courts, a 

I 

determination which if correct is dispositive of the standing ques¬ 
tion and therefore of this appeal. Instead, appellants have argued 
from the false premise that the Commission's opinion held that ap- 
pellants were not injured because they would always have a right to 

I 

j _ • 

damages and that the award of damages would make them whole. 

. 

We believe that appellants have in fact conceded that the 

Commission's action has not affected the relief available to them in 

j 

the Florida courts. The only deprivation they claim is deprivation 

• t ' - 

of their alleged right to have assigned to them the WMFJ station 

"I • 

license. But appellants also argue in their brief (pp. 21-22) that 

-V 

i 

the Supreme Court has expressly held that a state court does not 
have authority to order the parties to do everything necessary to ob- 

i 

I 

. 

tain the assignment of the station license to appellants. If this is 

1 

true, then appellants cannot complain that the Commission's action 

i f 

has interfered with the authority of the state courts, when the only 

i 

interference complained of relates to an authority which the state 
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, . 5/ ; 

courts under no circumstances possess. — 

i 

But even if appellants are wrong and the Florida courts do 
have the power to order the parties to file applications seeking as¬ 
signment of the station license to appellants, the Commission's as- 

i 

I 


signment of the station license to WMFJ, Inc. could not act to in¬ 
hibit that power, since the state courts have full jurisdiction over 
WMFJ, Inc. and could similarly require that party to join in any 

I 

necessary application before the Commission. 

i 

It is therefore clear that the Commission's action did not 


affect appellants' rights to relief in the Florida courts, and that 

i 

l 

they therefore had no standing to protest or seek reconsideration of 

| 7/ 

the assignment of the license of station WMFJ to the intervenor. 


5/ The doubt as to the state courts' authority here arises from the 
language and result of a similar proceeding. See Radio Station WOW 
v. Johnson , 326 U. S. 120; Johnson v. Radio Station WOW, 19 N. W. 
2d 853. But whatever may be the limitations imposed on what would 
otherwise be plenary state court power to require specific perform¬ 
ance, those limitations are the product of the general relationship 
between state court authority over facilities and the federal licens¬ 
ing authority, and not the product of the Commission's action here. 

6 J See note 4, supra . 

i 

7/ There is a suggestion in appellants' brief (see note 6, p. 22) 
that the Commission's grant of the assignment of license may have 
acted to prevent the Commission itself from granting the relief of 
which appellants claim to be deprived--the assignment to them of 
the station license. Appellants do not, of course, contend that such 
relief has ever been requested of the Commission. But the Com- 


i 

i 






■BHBH 


* 


-9- 


1 


* 


> 


*• 


♦ 




r 


#- 


CONCLUSION 

i 

For the foregoing reasons, the appeal should be dis- 

i 

4 

missed. : 


Respectfully submitted, 
BERNARD KOTEEN 
ALAN Y. NAFTALIN 

i 

; 

i 

836 Wyatt Building 
Washington 5, D. C. 

i| 

Attorneys for Intervenor 

| 

February 20, 1956. 


i 

i 


] 

__ _ _ _ __ 

1 

i 

[ 

mission could not grant such relief unless the state courts were to 
order appropriate applications to be filed with the Commission 
seeking such an assignment, in which case, as noted above, the 
Commission's grant to WMFJ, Inc. would in no way bar consider¬ 
ation of those applications. The Commission itself has no power 
to grant equitable relief of the kind sought by appellants. It is pre¬ 
cluded by Section 310(b) of the Communications Act, 47 U.S.C. 
310(b), from considering any possible assignee other than that pro¬ 
posed to it (in this case, WMFJ, Inc. ), and may not assign a license 
except on the basis of an application for that assignment. Since, 
as the appellants complain, Mr. Esch has refused to enter into an 
application to assign the station license to them but instead filed an 
application to assign it to WMFJ, Inc. , even a denial of the appli¬ 
cation to assign it to WMFJ, Inc. would not have permitted the 
Commission to assign the license to appellants, who would thus be 
in no better position from a denial of the application than from a 
grant of it. (See appellee's brief, pp. 5-6) 

i 

i 

i 

i 

i 

1 

i 

I 
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FEDERAL COMMUNICATIONS COMMISSION, 

Appellee 


WMFJ, INC., 


Intervenor. 


ON APPEAL FROM DECISIONS AND ORDERS OF THE 
FEDERAL COMMUNICATIONS COMMISSION 


REPLY BRIEF FOR APPELLANT 


The Commission’s Brief acknowledges that the decision below is 

i 

based upon a desire to leave open for the State Court the determination 

i 

of the power of the Florida Courts to act and the manner of relief which 
would be appropriate under Florida law (FCC Brief, p. -5). In other 

i 

words, the Commission submits that the State Court will determine whe- 

i 

ther Appellants should have the relief of specific performance. Because 

i 

the Commission left this question open, we must, for purpose of the ap¬ 
peal, assume, as did the Commission, that Appellants may be relegated 
solely to the relief of damages. j 




2 


The nub of this case then revolves about the question of whether 
"without regard to a possible decree for specific performance in the 
State forum, there was some action in Appellants 1 behalf which the Com¬ 
mission might have taken and which was foreclosed by the grant. ’’ (FCC 
Brief, p. 5) The Commission says there was not. It claims that by rea¬ 
son of Section 310 of the Communications Act, it was not empowered to 
grant the license of Station WMFJ to Appellants since Esch had not filed 
an application for such transfer. We agree that the Commission could 
not assign the license to Appellants, without an application by the parties. 
We disagree vigorously with the inference in the Commissions Brief that 
a grant of the license to Appellants was the only action which the Com¬ 
mission was empowered to take. On the contrary, two other courses 
were open - one to withhold action; the other to condition the grant to 
Intervenor so that Esch could at a later time file an application which 
would permit the Commission to assign the license to Appellants. 

The Commission’s decision certainly makes more difficult the 
eventual assignment of the license to Appellants in the event of a State 
Court decision in favor of Appellants, no matter what form of relief is 
ordered. Let us assume, for example, that after the State Court has 
finally adjudicated the merits of Appellants’ controversy with Esch, as 
a matter of local Florida law. Appellants are only awarded damages for 
Esch’s breach of contract. In such a case, Esch, in order to mitigate 
those damages, might well wish to assign the license (morally Appellants’) 
to Appellants. The action of the Commission makes is impossible for 
Esch then to mitigate damages against him by assigning the license to 
Appellants. However, if the Commission had conditioned the grant to 
Intervenor on the outcome of the Florida litigation, it would have made 
possible the eventual assignment by Esch to Appellants. In other words, 
the Commission could have provided for the restoration of the status 
quo ante, but did not. On the contrary, unless the order protested is 





modified, only a decree of specific performance by the State Court may 
make such a restoration possible. 

n. 

We invite the Court’s attention to one other matter. The Com¬ 
mission claims in support of the decision below that ”it has determined 
here that an assignment to WMFJ, Inc., a qualified party, is in the pub¬ 
lic interest and should not be denied because of a claim of a contract 
right in Appellants” (FCC Brief, p. 8). This is, however, an attempt to 
justify the holding, that Appellants do not have standing to attack the 
grant, by reference to a purported determination on the merits that the 
grant was in the public interest. The Commission, however, elsewhere 
in its Brief, concedes that the merits of the decision below are not in 
issue here (FCC Brief, p. 4, Fn. 3). It is the very holding that the 
grant to WMFJ, Inc. on the merits was in the public interest that Ap¬ 
pellants seek to overturn by the protest which was denied on grounds 
of lack of standing. 

The questions raised on the merits are completely independent of 
those which are involved in the determination whether Appellants have 
standing by reasons of their contract. The legal situation is similar to 
the one presented in Federal Communications Commission v. Sanders 
Bros. Radio Station , 309 U. S. 470, in which the Supreme Court clearly 
distinguished between facts insofar as they relate to whether a person 
has standing and the very same facts insofar as they relate to whether 
a grant of an authorization is in the public interest. Upon the remand 
by this Court, the Commission will have to decide whether the existence 
of a contract between Appellants and Esch must be taken into considera¬ 
tion by the Commission before it makes a grant of an application to as¬ 
sign the license of Station WMFJ to third persons. The substantial 
question as to the manner in which a Federal agency, such as the Fed¬ 
eral Communications Commission, should accommodate its processes 



to the processes of the State Court so as to give "full play to the powers 
that belong to the States and to those that are entrusted to the Federal 
Communications Commission" will then be considered by the Commis¬ 
sion. Radio Station WOW, Inc , v. Johnson , 326 U. S. 120. The Commis¬ 
sion, on the merits, will be required to pass upon the question whether 
it should withhold action on the application for assignment of license of 
WMFJ until the State Courts have acted or whether any order it may is¬ 
sue assigning the license to Intervenor should be made conditional upon 
the outcome of the Florida proceedings. See Radio Station WOW, Inc. 
v. Johnson , supra ; Spector Motor Service v. McLaughlin , 323 U. S. 101. 

Suffice it to say that the decision of the Commission that Appel¬ 
lants do not have standing has prevented Appellants from securing an 
adjudication of the questions as to the relative roles of State and Fed¬ 
eral agencies. Appellants were entitled to a decision as to whether it 
was in the public interest for the Commission, while an action was pend¬ 
ing in the Florida State Court, to permit an unqualified and unconditional 
assignment of license to Intervenor when Appellants had a valid agree¬ 
ment with Esch to acquire the facilities of Station WMFJ and secure an 
assignment of license of that station from Esch to Appellants. The de¬ 
nial of the protest on grounds relating to standing deprived them of that 
decision. 

Respectfully submitted, 

Leonard H. Marks 

Paul Dobin 

317 Cafritz Building 
Washington 6, D. C. 

Attorneys for Appellants 


April 5, 1956 



